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I. 

a s  matter was initiated by a complaint filed on May 31,1996, on behalfofU.S. Senator 

Max Baucus and Friends of Max Baucos '96'. The complaint alleges (1 )  that the National 

Republican Senatorial Committee ("the NRSC'') and Stan Huckaby, as treasurer, exceeded the 
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limitations on general election-related Coordinated party expeBditures at 2 U.S.C. Q 441a(d) when 

it nmde expenditures for television and radio advertisements broadcast in Montana in 1996 which 

assertedly involved “a clearly identified candidate” and an “electioneering message”; (2) that the 

monies used by the NRSC for these media ~ W C ~ S  were in part prohibited or excessive, 

placing them in violation of2 U.S.C. Q 441b and 2 U.S.C. Q441a; and (3) that bhe NRSC failed to 

repopt these expendims properly, in Violation of2 U.S.C. Q 434@). The complaint dso 

requests an investigation of possible violations by Deenris Rehberg and by other, w m c d  

entities in c~mection with the NRSC expenditcues at issue. 

The subject WRSC cxpnditms were rnde ip. April and May. 1996, and thus prior to 

Montana‘s June 6 primary elections. The complaint alleges that the expenditures, which 

purchased advertisements critical ofU.S. Senator Max Baucus, were intended to benefit the 

candidacy of Lt. Governor &mis R. Rehberg for the U.S. Senate. Mr. Rehberg won the 

Republican nomination with 74% ofthe vote, but lust the general eleczion with 45%. 

Respondents were notitied of the complaint on June 5, 1996. Responses have been 

received. 

IT. 

The complaint alleges that the NRSC made expenditures for radio and television 

advertising in Montana in 1996 which constituted party expenditures coordinated with the 

campaign of Lt. GOY. Rehberg and, therefore, were subject to the limitations of 2 U.S.C. 
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8 441a(d). Enclosed with the complaint are a series of news articles and other materials 

apparently intended to show opgorhmities for coordination between the NRSC and the Rehberg 

campaign. Specifically, this asserted evidence of coordination consists of (1) a news article 

taken from the Associated Press by the 

Rehberg in July, 1995 to Washington, D.C. to meet with “prominent Republicans, including Sen. 

Alfonse D’Amato of New York, chaknan of the National Republican Senatorial Committee,” 

and (2) copies of invitations to fundraising events held by Montanans for Rehberg in 

Washington, D.C. on October 24,1995 and March 21,1996 on which appear the names of, 

A, U.S. Senator Conrad Burns and US. Senator Dirk Kempthome, both of whom “have served 

on the steering committee of the NRSC.” (Complaint, page 3 and Exhibits H and I). Further, the 

complaint encloses a partial transcript of the telephoned participation on May 1,1996, by Dennis 

Rehberg in a &io program originating in Billings, Montana, during which he stated, “I flew 

back to Washington, D.C. . . . In fact, what I’m doing is I am meeting with the mational 

Republican] Senatorial Committee.” (Complaint, Exhibit J) 

’ which describes a trip made by Mr. 

2. 

The specifics of the NRSC advertising campaign cited in the complaint were as follows: 

a. On QP about April 16,1996, the NRSC, according to a press release attached 

to the complaint (Attachment l), began “a Montana radio campaign urging Senator Max Baucus 

to heed the wishes of Montanans by voting to support term limits when the measure is 

considered on the floor ofthe LJnited States Senate.” The heading for the press release read: 

“NEW GOP ADS: PIAUCUS SHOULD HEED MONTANANS ON TERM LIMITS,” while 
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the subheading read, “NRSC CCsMhlENCES MONTANA RADIO CAMPAEN URGiNG 

BAUCUS TO VOTE FOR TERM LIMITS WHEN MEASURE COMES BEFORE SENATE.” 

The press release also included the script for the sixty-second spot, which was apparently 

broadcast beginning on or about April 16 and which contained the following language: 

Liberal Max Baucus voted to raise his own pay, then voted to raise our 
taxes. He was wong. While working families are having a tough time 
making ends meet here in Montan& Max Baucus is back in Washington 
giving himself a big payraise, then voting to raise OUT taxes. 

Max Baucus increased his pay by more than $23,000, then increased our 
taxes by more than $2,600 per family. That’s an outrage. Pay raises . . 
higher taxes. That’s not Montana - but it is Max Baucus. 

Soon the Senate will vote on term limits and the p p l e  of 
Mon!ana support it. But not Max Baucus. in fact, he’s already opposed 
term limits. It’s j u t  what YOU W O U ~ C ~  expect from a senator who’s been 
in Washington for twenty-one long, liberal years. 

Gall libeml Max Baucus. Tell him he was wrong to vote himself a big 
payraise, then vote to raise our taxes. Tell him it’s time to vote for term 
limits. 

b. On or about April 25, 1996, the NRSC “prepared and paid for” another 

radio advertisement. The press release for this advertisement (Attachment 2) bore the heading: 

“GOP ADS: BAUCWS SHOULD BACK BALANCED BUDGET ON SENATE FLOOR,” 

and the subheading read: “NRSC COMMENCES MONTANA RADIO CAMPAIGN 

QUTLWNING BAUCUS LIBERAL RECORD OF TAXING AND SPENDING.” The script for 

this second advertisem-nt read: 

You already know that liberal Max Baucus voted to raise his own pay by 
$23,000, then voted to raise your taxes by more than $2,600 a family. 

But did you know that in !he 21 long liberal years that Baucus has been 
in Washington, our debt skyrocketed to $5 trillion. 

It’s a fact. 
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And still l i k d  Max Baucus refuses to consistently vote for a xd 
balanced budget. 

Instead, he’s voted to spend billions more on wasteful government 
spending. 

That’s right. Billions more. 

Liberal Max Baucils even voted to spend our taxdollm to pay for an 
alpine slide in Puerto Rim and a casino in Connecticut. 

Rat’s not Montana. But it is Max Baucus. 

Call liberal Max Baucus at (800) 332-6106. Tell Rim to stop wasting OUT 

hard e m e d  money. Tell him to vote for C S ~ ~ S S ’  balanced budget 
plan. 

Paid for by &e National Republican Senatorial Committee. 

e. (3n or about May 6, 1996, the WHPSC “prepared and paid for9’ additional 

radio adventking. The script for this advertisement (Attachment 3) r e d  

[Dramatic percussion) 
1974: 

[automatic weapon sound] 
Godfather part II is the top movie. 

Lpeople ooh-ing and aah-ing] 
Streaking become a national fad. 

Max Baucw goes io Washington .... 

And our national debt is 484 billion dollars ... 

A Rot’s changed in 21 ye ars... 

For example, Max Baucus’s salary has more than tripled. 

[IPercussion] h m  42 thousand to 133 thousand a ye ar... 

And the national debt has skyrocketed Ipiano] to five trillion dollars. 
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what have we gotten from Baucus’s 21 long liberal years? 

More m e s  and more debt. 

[percussion] Liberal Baucus voted for five ofthe largest tax increases in 
American history. 

In one vote alone, he increased eaxes on Montana fitmilies by $2000 
dollars a year. 

Baucus even voted to raise taxes OA social security, small businesses and 
gasoline. 

piano crescendo] Call liberal Max Baucus. Tell him to balance the 
budget. Tell him he was wong to raise our taxes and spend us into debt. 
Tell him to vote €or the majority’s plan to balance the budge:. 

Paid for by the National Republican Se~torial  Committee 

d. On or about May IO, 1996, the NRSC again “prepared and paid for 

certain television advertising . . . .” According to the script submitted with the complaint, 

(Attachment 4’), the advertisement contained the following: 

1974 Liberal Max Baucus goes to Washington. Your share of the 
National Debt: $2300. (photo ofMax 1974, on screen words say: “Your 
share ofthe national debt - $2300).” 

22 long liberal yean later, government spending explodes. 
Cut away newspaper clip says “Deficit sets record -- again.” 
Background red brick like). 

(Top of Screen says 1974-96. Baucus votes €or 5 five ofthe biggest tax 
increases in american [sic] history.) 

Baucus votes €or 5 of the biggest tax increases in history. 

(Top of screen 1994. recent phsto of Max frowning, words on screen say 
youp share ofthe National debt - $19,000. Red brick background.) 

The NRSC response to the complaint includes in its Exhibit A a drafa script for both the video I 

and the audio portions of ahis television spot. 
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your share of the national debt: $19,000. 

What else is up, Baucus’ salary. it’s tripled to $133,000. 
(top of screen says Baucus’s Salary. Background, purple with capitol 
image and dollar bili image inset. Red arrow From lower left to upper 
right side of screen. as m w  moves upwards on screen say Tripled to 
$133,000.) 

We need a balanced budget. 
(Same frowning photo, sartle purple background. words say “‘Call 
Liberal Max Baucus. (800) 332-6106‘‘ 
paid for by National Republican Senatorial Committee in smail type at 
bottom of screen.) 

Call liberal Max Baucus and tell him to support the majority’s balanced 
budget plan. 

screen text is in bold 

e. The complaint fkrther asserts that the NRSC, during the same time 

period the above advertisements wefe run, “prepared and paid for radio advertising for the 

purpose of electing Dennis Rehberg to the U.S. Senate.” Two scripts for advertisements 

(Attachment 5) are submitted in relation to these Rshbeg-related advertisements, which were 

apparently identical except for the disclaimers at the bottom. Both read: 

[Western guitar with gospel humming background throughout] 

Dennis Rehberg: “November 5 seems a long way away. That’s when 
we’ll elect a new senator for Montana. 

I’m Denny Rehberg and I want to be that Senator. 

I’ve lived in Montana all my life. My kids go to school here. 

For the last five years I’ve served as your Lieutenant Governor. 

Marc Racicot and Denny Rehberg have done things I’m proud of. 

But this election is really about the kture. 
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It’s about being f m  in convictions. And not being something different 
around election time. 

It’s a b u t  getting government offour backs. And it’s about making 
government fiordable again. 

I want you to watch Denny Rehberg campaign and how it’s conducted. 

No misleading ads. No hitting below the belt. 

I want you to understand how different Denny Rehberg and Max Baucus 
really are. 

J want you to know how Montana and America can once again be. 

The audio disclaimer related to the first of the two advertisements apparently stated: “Paid for by 

Montanans for Rehkrg.” The second stated: “Paid for by National Republican Senatorial 

Committee.” 

The wniplaint asserts that none ofthe advertisements discussed above were “issue 

advertising . . . because none of the issues contained in the ads were. before the Senate for a vote 

dwing the time the ads were aired immediately prior to, or immediately after, the airing of the 

ads.” It also asserts that the NRSC has com!ed none ofthe expenditures for these 

advertisements against its coordinated expenditure limit for the 1996 Senate race in Montana, 

pursuant to 2 U.S.C. tj 441a(d). According to the complaint, the NRSC expended in excess of 

$100,000 for the advertisements cited. 

The complaint includes additional information in support of its allegation that the content 

ofthe advertisements at issue constituted “electioneering,” thus bringing the costs of the 

advertisements within the NRSC’s Section 441a(d) limit. One item is a copy of a Controversial 

Advertising Campaign Report filed on or about May 15, 1996 allegedly by the NRSC with 
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KIRTV in Great Falls, Montana. ‘%is Report states that the ads covered in the report were for 

“[tltie defeat of Senator Max Baucus on his re-election campaign for 1996.” 

3. 

As noted above, the wnipiairit estimates that, “as of May 22, f 9%, the NRSC . . . spent 

in excess of %1OQ,OOO in producing and airing the above advertisements.” It ais0 alleges that the 

expenditures for the advertisements involved partial use of non-federal, impermissible funds. 

The documentary basis for this second allegation is an entry in the NRSC’s 1996 May 

Monthly Report showing a payment on April 23,1996 to Multi Media Services Corp. of 

Alexandria, VA of $32,637.50 for “media purchase.’’ (Attachment 6). The report allocates this 

expenditure between a $21,214.31 fedeml share (65%) and a $1 1,423.13 non-federal share 

(35%), and categorizes the expenditure(s) as “administrative/voter drive.” Consistent with this 

categorization, no particular state or Senate race is cited in this report; however, also attaehed to 

the complaint are a purchase order and a contract confirmation which together show that Multi- 

Media contracted with at least one and possibly thaee stations in Billings, Montana to run radio 

advertisements between April 14 and May 3,1996, the sarne period of time during which the 

NKSC’s advertisements referencing Senator Eaucus apparently were m. 

4. 

The complainant alleges that the expenditures for the advertisements at issue should have 

been reported as coordinated party expenditures, not as allwable administrative or generic voter 

drive expenditures. 
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B. 3 k L a E  

2 U.S.C. 5 441a(a)(l)(B) and (a)@)@) limit to $20,000 per calendar year the amount which 

any person may contribute to a political COR’Unittee established by a national political party, and to 

$1 5,ooO per calendar year t ie  mount which a multi-candidate committee may contribute to a 

national party committee. Cenedy ,  2 U.S.C. $441a(m)/2)(A) limits to $5,000 the amount which 

any multi-cmdidate ~ ~ ~ i - ~ ~ ~ i t t e e  may contribute per election to a candidate and his or her authorized 

committee. 2 U.S.C. $ M l a ( f )  prohibits political committees from accepting contributions or 

making expenditures in violation ofthe statctoty limitations. 2. U.S.C. $ 441b prohibits political 

committees from &g or accepting contributions which contain corporate or labor union funds. 

11 C.F.R. Q 102.5(a)(1) requires that political committees which make expenditures “in 

comedon with both federal and non-fderal elections” either establish separate federal and non- 

fedeml accounts or set up a single account “which receives only contributions subject to the 

limitations and prohibitions ofthe [Federal Election Campaign] Act.” If separate federal and 

non-federal accounts are established, all expenditures made in connection with federal elections 

must be made fiom the federal account. 

Bmmt to 11 C.F.R. 106.l(e), party committees that make disbursements for certain 

speci€ic categories of activities undertakem in comection with both federal and non-federal 

elections must dIocate those expenses in accordance with the rules at 11 C.F.R. 9 106.5. These 

categories include administrative expenses, hdraising costs, the costs of certain activities which 

are exempt from the definitions of“contribution” and “expenditure,” and the costs of generic 

voter drives. 1 1 C.F.R. $ IM.S(aX2Xi-iv). “Administrative expenses” include ‘‘rent, utilities, 

office supplies, and salaries, a 
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e.” 1 1 C.F.R. 0 1M6.5(a)(2Xi). “Generic voter drives” include activities which “urge the 

g e n d  public to register, vote or support caradidates of a p t i c d a r  party or associated with a 

particular issue, 

(Emphasis added.) 

.” 11 C.F.R. 4 106S(a)(2)(iv). 

The Senate and House campaign cornittees of national parties must allocate 

administmtive expenses and the costs of generic voter chives according to the funds expended 

method established at I I C.F.R. 8 l%.r(c)ql). A minErnum of 65% of these costs must be 

allocated each year to the feded account. 1 1 C.F.R. 5 165.5(~)(2). 

Pursuant to 2 U.S.C. Q 44Ia(dX3)(A), the national committee of a political party or a state 

committee ofa pditical party may d e  expenditures in connection with the general election 

campaign of candidates who are affiliated with such party for election to the United States Senate 

which do not ex-& ehe greater of 2 cents multiplied by the voting age population ofthe state 

involved, or $28,000. As is noted by the Supreme Court in 

, 11 16 S.Ct. 2309,23 15 (1 996) (“Colorado Republicans”), this 

special provision for party committee expenditures (which the Court termed the “Party 

Expenditwe Provision”) is an exception to the d e s  limiting contributions in federd elections 

which are set out at 2 U.S.C. 5 Mia2 Party codrtees which exceed the Section 441a(d) 

* Another exception to the g e n d  rule is found at 2 U.S.C. 9 441a(h) which permits the 
Republican and Democratic Senatorial Committees, or a national party committee, or any 
combination thereof, to contribute up :o S 17,500 to a candidate for nomination or election to the 
United States Senate duning the election year in which that individual is a candidate. This latter, 
party contributhn exception is in addition to the special party committee expenditure limitation at 
Section 4424d). 
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limitations violate 2 U.S.C. 9 441a(f). 2 U.S.C. $9 434(b#4XHXiv) and 434(b)(dXB#iv) 

quires that laapty committees report expenditures made pursuant to 2 U.S.C. 0 441atd). 

2 U.S.C. 0 431(9)(a) defines “expenditure” as “any purchase, payment, distribution, loan, 

advance, deposit, or gift of money or anything of value, made by any person for the putpose of 

influencing any election for Federal office . . . .” “independent expenditures” as defined at 

2 U.S.C. 9 43 1(17) include only expenditures which “expressly advwat[t] the election or defeat 

of a clearly identified CaPldidaKe.” n e  statute does not by it% language impose the m e  express 

advocacy mquirement upon expenditures which are not “indqxndent,” kecause they have been 

d e  in “coopeaarion or coRsuhtion with [a] candidate” , . . or “in concert with, or at the request 

or suggestion of, [a] candidate,” in order for them to be considered subject to the limitations at 

2 U.S.C. !j 441Nd). 

The Commission’s regulations at 1 1 C.F.R. 9 109.1(b)(4) set out the parameters within 

which an expenditure may be presumed to have been coordinated rather than independently 

made. “Isis presumption arises, &.aAia, when there is evidence that the expenditure has been 

“bJased on i d o m t i o n  about the &date’s plans. projects or n e d s  provided to the expending 

person by the candidate, or the candidate’s agents, with a view toward having an expenditure 

made . . . .” 11 C.F.R. 8 109.l(b)(4XA). In Advisory Opinion 1984-30 , the Commission 

concluded that contacts between a multicandidate political C Q K H I I ~ ~ ~ ~  and a candidate during a 

primary campaign would raise a rebuttable presumption that general election expenditures by the 

comminee on behalf of the same candidate had been based on information about the candidate’s 

plans, project, or needs. 
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In June, 19%. in ’ . the Supreme Court rejected the Commission’s 

long-standing position that party committees, by virtw of their close relationship to candidates, 

were incapable of making independent expenditures; rather, the Court held that political parties 

can make expenditures independent of candidates which are not subject to the limitations of 

2 U.S.C. 5 441;n(d). 116 S.Ct at 2315-2316. The facts before the Court involved advertisements 

which bad been placed by t k  Colorado Republican Federal Campaign Committee (‘‘the 

CRFCC”) prior to the 1988 ppi.narsl election for the U.S. Senate in thzlf state. These 

dve&etnents weze critisd of &e legislative =urd ofthen-U.S. Senator Timothy W i d ,  who 

was running unopposed for renomination by the Democratic Party. The Supreme Cow’s 

decision addressed the ultimate question of whether the expenditures for the CRFCC 

advertisements at issue should have counted against the state party’s Section 441gd) expenditure 

limitations related to the 1988 gewral election for the Senate in Colorado. 

In its decision in €Q- . , the Supreme Court deemed the advertising 

campaign undertaken by &re ~ T Y  committee to have been Mependent because there was 

undisputed, “uncontroverted direct evidence” that the advertising at issue had been “developed 

The text of this advertisement was as folIows: 

Here in Colorado we’re used to politicians who let you know where they 
stand and 1 though we could count on Tim Wirth to do the same. But the 
I s r  few weeks have k e n  a real eye-opener. I just saw some ads where 
Tim Wirth said he’s for a strong defense and a balanced budget. But 
according to his record, Tim Wiah voted against every major new 
weapon system in the last five years. And he voted against the balanced 
budget amendment. 

Tim Wirth has a right to run for the Senate, but he doesn’t have a right to 
change the facts. 
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. . . independently and not p m w t  to any general ar particular wdmtanding with B candidate.” 

1 16 S.Ct at 23 14. In light of this independence, the expenditures involved were found not to 

have k e n  subject to Section 441a(d) limitations. The Supreme Court left unanswered the 

question of whether party expenditures which are cwrdkated with candidates can be limited 

constitutionally, and remmded the case to the lower courts to address this particular issue. 

116 S.Ct. at 2339. 

The Supreme Court in !2c&m&& m w  also did not address the content of the 

CRFCC advertisements for ,which the exp~ditwes at issue were made, i.e., the Court did not 

make a de&mhation as to whether that content constituted m “electioneering” message. The 

Court of Appeals, however, in its earlier decision in FEC v. C v  - & t a l  

59 F.3d 1015 (1M Cir. 1993, addressed the issue of the standard to be 

applied in finding whether particular language constitutes electioneering. After quoting at length 

from Advisory Opinion 1984-1 5, including the portion in which the Commission found that the 

advertisements there at issue constituted electioneering because they had as “their clear import 

and purpose . . . to diminish support for any Democratic Party presidential nominee and to gamer 

support for whoever may be the eventual Republican Party nominee,” the lower court found that 

the Colorado party’s 1988 advertisements in opposition to Senator Wixth‘s record had left &‘the 

reader (or listener) with the impression that the Republican Party sought to ‘diminish’ public 
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support for Wirth and [to] ‘garner support’ for the unnamed Republican nominee.” Id The 

eoaut of Appeals also cited Advisory Opinion 1985-14 and its quotation from 

defining “electioneering message” as including “statements designed to urge the public 

to eiect a certain candidate or party.”’ Given the silence of the Supreme Court on the issue of 

eicxtioneering rnes.sages, these portions of the Court of Appeals’ decision reflect present law. 

(Emphasis added). 

-I-- 

In Advisory Opinion 1984-15 the Commission addressed the application of the limitations 
established at 2 U.S.C. $44la(d) to expenditures which the Republican Panty proposed to make 
for advertisements criticizing one of the potential Democratic opponents of the eventual 
Republican candidaxe for President. These advertisements were to be run both before and after 
that opponent was nominated for election. The Commission determined that the expenditures for 
the proposed advertkmmts would constitute either direct contributions or coordinated party 
expiditures in comiection with the general election ‘fie Commission further found, 
that it was not “‘material” whether a specific nominee had been chosen at the time of the party’s 
expendituxs, because consultation or coordination with a candidate as to such expenditures is 
permissible but not required. And, as it later found in A0 1984-40, the Commission stated that 
the t-me frame for coordinated party expenditures was not restricted to the post-nomination 

4 

campaign period. 

In Advisory Opinion 1985-14, the Commission addressed a request concerning proposed 5 

media advertising and a sample mailer to be paid for by the Democratic Congressional Campaign 
Committee (“DSCC”). Each of the planned advertisements, to k run in 1985 for the. purpose of 
influencing the 1986 elections, but assertedly without consultation or cooperation with a 
candidate, were to contain criticism of the record of a particular member of Congress and of all 
Republican members as a p u p .  Some would refer to a previous or upcoming election. while 
others would not refer to an election or use language constituting express advocacy. Some would 
include the language: “Vote &rnocratic.” 

In responding to this request, the Commission reviewed AO 1984-15, stating that there “the 
Commission [had] concluded that the limitations of Section 441a(d) would apply where the 
communication both (1) depicted a clearly identified candidate and (2) conveyed an 
electioneering message.” In addition to defining “electioneering message” as noted above, the 
Commission defined a candidate as “clearly identified” if “his or her name or likeness appears or 
if his or her identity is apparent by unambiguous reference . . . . ” 
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On June 28 and July 2,1996, the Commission received separate responses to the 

complaint in this matter from the treasurer of Montanans for Rehberg (“Rehberg Committee”) 

and h m  the candidate, Dennis R. Rehberg. Both acknowledged having received copies of the 

M>mplaint and e q m s d  their willingness ta, cooperate, but both requested a “more definite 

staternmt’’ of w h  m y  k deemed violations of the Act by these respondents in order to be able 

to respond more fully. 

A more mnipiete, albeit brief, statement on the part oftlie R e h k g  Committee is attached 

to the response submitted by the NRSC. @RSC Response, Exhibit H). This statement is in the 

form of an affidavit signed by Mike Pieper, campaign manager for Montanans for Rehberg. Also 

attached to the response is a copy of a letter from Mr. Pieper to a television station regarding the 

radio advertisements at issue in this maptea. WRSC Response, Exhibit G). (See further 

discussion below.) 

2. NW!c 

The response filed by c o w l  for the NRSC denies the legal and factual assertions in the 

complaint. The fdbwing is  a summary by issue of this response: 

a. Cgopalinatisa with Candidate 

As stated above, the complaint alleges that Dennis Rehberg made three trips to 

Washington, D.C. in mid and late 1995 and the fust half of 1996, during which he attended two 

fundraisers held by his campaign committee, one in Qctober hosted, by two members 

of the NRSC steering committee and one held ita March at NRSC headquarters. He also 
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allegedly met in July, I995 ancP May, 19% with NRSC representatives. In his response, counsel 

for the NRSC only addresses these specific fiundraising efforts on the part of Mr. Rehberg in a 

footnote in which he states: “The NWSe has no knowledge or comment about these facts which 

are not relevant to answering the charge in this complaint regarding OUT issue advertising.” 

WRSC Respnse, page 2, Im. 10). 

With regard to possible w n s d ~ o n  with the Rehberg campaign regarding the Baucus 

a d v d m t s  aired by the NRTC, the latter committee’s response makes only the conclusory 

statement &at &e dvertisemmts ‘%ere m)t for the purpose of election or defeating any 

d d a k  and were not executed in consdtation with the Rehberg Committee.” (WJRSC 

Response, page 6). The sole detailed discussion of coordination, or the asserted lack thereof, in 

the NILFC’s response involves ?he allegation that the NRSC paid for advertisements supporting 

Mr. Rehberg prior to the Montana primaries. Counsel asserts that the “NRSC has not and did not 

plan, prepare, consult on. pay for, or even consider running radio spots for Dennis Rehberg 

during the time in question.“ He states: “In fact, there was no coordination between the NRSC 

and the Rehberg campaign about the Rehberg campaign’s decision to broadcast radio spots: all of 

their advertising o e c d  before the Montana primary on June 4,1996, and the NRSC adhered 

to its long-standing policy of not becoming hvolved in contested Republican primaries.” 

(NRSC Response, page 5). 

Counsel asserts that “‘[tlhe NRSC did not authorize the use of its name in any 

advertisements in Montana other than the legislative advocacy scripts noted in Part I1 1 of this 

response, nor did the NRSC gay for the airing of any ads which may have mistakenly borne its 

name.” He explains that a member of the production company which produced the Rehkrg 
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advertisements “made on his own initiative two versions of the same spot: one with a Rehberg 

disclaimer iand one with an NRSC disclaimer.“ Certain stations ‘‘incorrectly” used the one with 

the NMC disclaimer. According to counsel, once this error was discovered, “stations were 

immediately notified that ads with the incorrect disclaimer should be immediately taken off the 

air.” (NRSC Respnse, pages 5-4 and Exhibit G.) 

Attached to thc NRSC’S response are copies of three fxsimiles, including one h m  

Bob M o e n e  of Fifth Avenue Advertising, the advettising company apparently used by the 

R e h k g  Campaign, to UK caddate, Dennis Rehbes-g. The cover memorandum. dated June 1 1, 

1996, descr ik  &e .accompanying copies of d i e r  facsimiles as “a memo that instructed stations 

to MX only the Montana tag* and ‘‘a typical signed odix h m  5ne of the stations.” The 

instructional dated May 15,1896, contains the following language: “Also, please 

remember to play the spot with the m!! Do not run the Senatorial tag at this time.” 

The signed radio order form, also dated May 15,1996, contains the printed instruction, “USE 

THE DUB YOU CURRENlzY ARE RUNNING followed by the handwritten notation, 

”Montana Tag.” 

As stated above, also attached to the NRSC’s response is a letter from the Rehberg 

campaign manager to a television station dated May 30,l 896, explaining the campaign’s 

position on the disclaimer issue. This letter c o n e  the statement: ”The Republican Senate 

Committee has paid for none of our ads. Ail of ow radio ads have been paid for by this 

campaign.” (NRSC Response, Exhibit G.) 

As is also noted above, ansther attachment to the NRSC’s response is a sworn affidavit 

signed by M&e Pieper. manager of the R e h b  campaign, in which Mr. Pieper states that the 
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‘WMC response and a t e a c h t s  correctly recount the purpose behind the Rehberg Committee’s 

decision to produce, air, and pay for pre-peinmy radio advertising, the genesis of the disclaimer 

m r ,  d the efforts all parties d d o o k  to immediately correct it.” In the affidavit Mr. Pieper 

spates that there was no coordiition between itself and the Rehberg campaign with regard to the 

Rehberg ads or “the NRSC’s legisldve adv-y advertisements.” (NRSC Response, 

Exhibit H.) 

b. h p q e  ofA&e&ments 

C o w l  argues that the language in the advertisements criticizing Senator Baucus did not 

contain “any express advocacy or eiectioneaiiig message regardless of which test, regulattioii, or 

Advisory Opinion the Commission m y  use.” (NRSC Response, page 2). Rather, couml 

argues that these were ”legislative advocacy spots” which “focus(ed) on the verifiable legislative 

record of an incumbent fed& officeholder” and which “end with an express call for the listener 

to take the specific, non-electod action of contacting his or her officeholder and urging him to 

take action on a specific, pending legislative proposal.” 

C o w l  fiuther argues that the NRSC advertisements at issue were “completely within 

the Republican National Committee’s six factual proffers in Advisory Opinion Request 

195-25,’’ mrrking the costs of the advertisements ‘‘administrative expenses” or “generic voter 

drive costs” allocable pursuant to 1 1 C.F.R. 5 106.5. Cowlsel continues: “Accordingly, . . . it is 

In 1995 the Cormmission in Advisory Opinion 1995-25 looked at a media advertising program 
proposed by the Republican National Committee (“RNC”). This program was to involve “a 
series of legislative proposals being considered by the US. Congress. . . .” The request 
explained that these advertisements were intended to iduence positively the public’s view of 
Republican positions, and l i d  six express assumptions as follows: 

a There might or might not be a direct reference to a member of 
Congress who was ais0 a candidate for federal ofice; 
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a perfectly legal aod Commission-apppoved practice for the NRSC to use our defmed ratio of 

federal and non-federal fuads to pay for the costs incurred in preparing these ads.” (NRSC 

Response, page 4). 

c TimiagofAdvertkmm t3 

In support of the argument that the subjm:ts of the advertisements were “live, pending 

issues before the United States ~” at the tirw the advertisements were broadcast, cornel 

has included with rIae NMSC response “the Senaae Majority I , d a ’ s  legisiative calendar for the 

m e  time peiiod that the NRSC’s ads were behg aired.’’ (NRSC Respnse, pages 2-3 and 

b. Even if ohrre were such a reference to a candidate, here would be 
no express advocacy of his or her deetion or defeat, nor any 
“electioneering messagen or reference to any federal election; 

e. nPe only “call to action” would be one urging suppon for, or 
defeat o t  specific legislation; 

d. Each advertiuement would include the disclaimer requiped by 
the Federal Commrunisations Commission; 

e. The saIaries ofthe RNC employees working on this program 
would be allocated pursuant to 11 C.F.R. 4 106.5; and 

f. The RNC wodd report the expenditures involved to the 
Commission. 

Tlne Commission determined in its Advisory Opinion that media advertising programs which 
“focus on national legislative activity and promote the Republican Party” should be treated as 
having been “made in d o n  with both F& and non-federal elections, unless the ads 
wodd qualify as coapdimrated expenditures m behalf of any general election candidates of the 
Patty luader 2 U.S.C. 4 441a(d).” The criteria for qualification as ccordinated expenditures weie 
not &mussed in tRe opinion. i%g!#ditures for uncoordinated advertisements would be allocable, 
pursuant to I 1  C.F.R. 6 lM.5, as either administrative costs or, depending upon the content, as 
generic voter drive costs. The Cornmission cited the Supreme Court’s statement in 
&&Q, 424 W.S. 1 (1946), thaat. bsmse the mjor purpose of political committees i s  the 
nornhdon or election of carnddates, their expenditures “are, by definition, campaign-related.” 
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Exhibit C.) A e o n n ~ s o o  of the dates ofthe advdsements and the schedded dates of Senate 

floor &bates on particular issues produces tRe following: 

R.& Subiect ILpte S_ubiect 

April 16,1996 Term Limits April 22-24,1996 Term Limits 
April 25,19% Balaaced Budget April, 19% Balanced Budget 

May 4, 6 9 %  Bahced Budget May 23-24,19% Budget Resolution 
May 10, I% EsahxYd Budget May 23-24,1996 Budget Resolution 

(no specific date) 

6 Cent@mvcd A&ertkimg @am 

Counsel assem #hat a "ContFoVersial Adveriising Campaign Report," allegedly submitted 

to a television i%ation in '3- Falls, Montana and cited by rhe complainant as evidence of 

dvucaq  of ?Senator Baucus' defw was not in fact suubmitted by the m C .  Rather, c ~ u n ~ e l  

claim that the Report was completed by the station's president "on his own initiative without 

c(pklsu~on with the NRSC or any of its agents." (NW Response, gages 4 5 ) .  

AttacRed t~ the NRSC's response as Exhibit E are copies of a Controversial Advertising 

Campaign Report kept by KRTV, Great Falls, which is dated 5/15/% and marked 

"CANCEVREWSE," and ofa  SecOIlci such report dated 5/24/96. The first reads: 'The television 

ads for: The defeat of §enator Max Baucus on his re-election campaign for 19%," while the 

sscond reads: "The television ads for: The passage of the G.O.P. Balanced Budget Proposal. 

Asks viewers to call Senator 5aww and support the measure.'' 

Exhibit F to the NRSC reslponse is a sworn affidavit submitted by Dwight Sterling, 

President of Multi Media Services Corporation, the NRSC's media buyer in Montana in 1996. In 

his affidavit, Mr. Sterling asserts that "[tJhe NRSC's resporw is completely accurate regding 
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tg, faas and c i r o m  of this matter. . . . The response conectly notes that the error was 

& within &e KRTV television station management, and that I#) one at the NRSC, or its 

agents, had consdted on or even seen the incorrect description of the ad before the report was 

plaoed in the public file." 

D. 

Any analysis of whetfrea political party expenditures for a communication come witbin 

the lirnitatbm isnpossd by 2 U.S.C. 0 441a(d) involves a two-pronged test. First, is there 

evidmce. t i k  g d  or patklaa, skat the e m t u r e s  at issue were W e  in coordination 

with a 

constitute ''eld-fing? Ifthe mwer to either qugstion is -no,* a prong is missing and the 

expeeditum made for ahe communlcatioln would not be limited by Section 4414d). 

m a candidate committee? S x o d y ,  did the content of the communication 

In . rhe d y s i s  by the Supreme Court advanced no farther than the 

issue of eoordinatioh with the Court finding that, in the absence ofashral evidence to the 

contrary, the expenditures at issue had to be deemed to have been uncoordiaaxed ipnd thus not 

subject to limitation, regardless of cantent. In the present matter, as discussed below, this O f f c e  

believes thitr tbe message ofthe "Deal" advertisemat was electioneering. However, in light of 

plae Supreme Court's approach in 

t+ddmsd below. 

. tkae isare of coodination is first 
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a. BglmcmsAdvrrtise!mrrsb 

The ‘‘coordinated party expenditure” limit for 1996 Senate nominees in Montana was 

$61,820. As stated above, the complain2 alleges thar the NRSC, in coordination with the 

campaign of Dennis Rehberg, made expenditures in excess of S100,OOO in April-May, 1996, for 

a series of &io and television advertisements 

candidacy for re-election of U.S. Senatar Max Baucus. The complaint cites four trips to 

Washington. D.C. by Mr. Rehberg in Jdy and Oct5k. 1W5 a d  March and May, 1996, during 

which he dlegedly met with NRSC repma!atives d o r  attended hdraisers organized by his 

campaign which were either attended by persons connected with the NRSC or held at NRSC 

headquarters. The complaint also cites statements allegedly made by Mr. Rehkq in a public 

forum that he was, or would be, meeting with NRSC officials during the Washington visit in 

May. 

in Montana which were in opposition to the 

As stated above, the respoose submitted on kMf ofthe NRSC and its treasum makes 

only a w i n g  reference in a footnote to the complaint’s Pxtual assertions regarding 

Mr. Rehkg‘s trips to Washington, D.C. and his alleged statement during a radio broadcast 

about meetizLg with NRSC represmtatives. The foornote referetlce is followed by the statement 

tb “the NRSC has no knowkdge or csmment about these facts . . . ;” and terms them “not 

relevant to answering the charge in this complaint . . . .” 

b t h  respondents b y  any coordination h e e n  the two committees as to the NRSC’s 

Bawus advdsernents, bua in differing degrees. The NRSC’s denid states that the ads which 

the MRSC aired “were not executed in COIwltation with the Rehberg Committee.” (NRSC 
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Respnse, page 6). This use of the word “execution” can, however, be read as limiting this 

dernial only to aspects ofthe production, placement and possibly the content of the 

advehsments. leaving room for consultation on the negd for such &. This Office also finds 

the NRSC’s footnote statement about the Washington trips ambiguous because it is unclear 

wh&m the W Q ~ S  “knowledge” and “comment” are intended to apply to each of the trips and to 

the &io appemance cited in the complaint. In summary, the NRSC’s response leaves a number 

O f q d O n S  Unaf lSWd.  

Wid in the sworn statement mubnaitted by Mike Piepep through the NRSC 

is  E~IQR dim% ared dLencam+% but also brief d concllnsory. This denid simply states that 

“the NWSC’s legishive d w ~ c a c l y  a$vdsements w a  me camhated with the Rehbwg 

campaign. . .* Mr. Pieper’s amclrasory statement doff not ad& Mr. Rehberg’s trips to 

Washington, D.C. mr the meetings he allegedly held with NRSC officials. 

In light of the idxmation in the complaint about Mr. Rehberg’s visits with NRSC 

officials prior to. or simulrshneously with, the broadcasts of the NRSC’s Baucus advertisements in 

Montana, and the respondents’ silence on the nature and content of Mr. Rehberg’s contacts with 

the NRSC, there is evidentkey support for a preliminary finding of coardination between the 

Rehberg committee and the NRSC, pursuant to 11 C.F.R. § lQ9.1@)(4), despite the conclusory 

denials contained in the responses to the complaint. At the least, there were opportunities for 

Mr. Rehberg, as a candidate, to discuss generally the needs of his general election campaign, 

asarmiRg his nomination on June 6.19%. an8 the relakd desirability ofa campaign against 

!Senator &wus prior to &e general election campaign. Therefore, an investigation is needed into 
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the nature and c o m t  of Mr. Rehberg’s pre-primamy contacts with the NRSC, particularly those 

which took plae in close proximity to the airing of the NRSC advertisements here at issue. 

b. Rthberg Advertisement 

As stated above, the only detailed denial of coordination made by the NRSC involves the 

pmRehbag radio advertisement cited in the complaint. The NRSC and the Rehberg 

Committee, the latter via the Pieper affidavit attached to the NRSC’s response, argue that this 

advertisement was controlled and piid for by the R e h m  campaign, not by the NRSC. As noted 

above, the respondeolts assept that codision 

befausg cmah stations in Montaaa mistakenly wed the wrong version of the radio spot. TIee 

NRSG stales that versions of the advertisement bearing NO diffePent disclaimers had been 

as to which committee had paid for these ads 

by the production c o m p y ,  the identity of which is unclear, pursuant to the “initiative” 

d a  mmka of that mmpany. with some stations using the version with the NRSC disclaimer 

even tkough the Rehberg committee &ad paid for the spot. Several memoranda and radio orders 

are anached to the NRSC response in support of this claim of d o n  emr.  

Despite the cespondents’ denials of NRSC involvement in the preparation and placement 

of ttpe R e h b  advertisemen& questions remain, papticularluly with regard to how the production 

cmgany was sufficiently informad to pppan: two versions of the advertisement in the absence 

of mdwb b w m  the R e h h  campaign and the NRSC directly or by means of contact 

between th@ vendor and the NRSC. lhese qwstions will be pursued during discovery. 

3. 

As statbd above, tbe supreme Courp in defined “electioneering 

message- as “smemem ’&si@ to urge the public to elect a certain candidate or party’.” 
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352 U.S. at 587. As Is also oatrd above, thc Court of A without 

k criticism by Ztae S q m m e  Cow!, utilized tbe Commission’s definition of “electioneering” in 

Advhx-y @hian I 

o v d l  impact o f k  message as one intended to ‘‘garner support” for one carndidate and to 

“* S q p r t ”  fw 

in 

15, d &us relied, not inpon pauticuk language, but rather upon the 

Them is IY) p d m  tiw the NRsc’s dvdsemmts at issue “depict[&]” a “slearly 

caddate,” seoaoOr Max B.mcus. They also were clearly designed to reduce support 

c h u c u s ’ s  cmhuatio~ in office. All f a  advertisements were critical of him as an 

h b t  US. Seriatoc ?hey cited bis office, r e f d  to him as ”liberal Max Baucus;” and 

insldcd ve statatents about events which had cxamxi during hismure such as salary 

d v d - ~  stmsed SegisMive actions ami thap the advertisements themselves 

with calls for &OR involving particular Lgislative issues, and even though the NRSC has 

tba~ the riming oftbe advertisements coincided with Senate floor debates in 

Apd and May, I%, on k issues, it is  claw that the overriaig focus in the advertisements 

WBS upon Senator Baucpls the candidate, not upon senator Baucus’ potentid votes on particular 

Senate bills. The advertiser~m~ contained primarily electioneering messages. It appears that 

the parts of the ads which lo& like issue advocac)., as well as the issue-related calls to action, 

m y  have been iacludd only in an attempt to take the ads outside the reach oftkction 441a(d). 

4. 

This Office recommep#[is tAaa the Commission W reason to believe that the N M C  and 

excessive coodhattxi party SFam Hwkaby, BS -7 violated 2 U.S.C. $ 4 4 h ( Q  by 



expemhtures on behalf of the candidacy of Dennis Rehbeq in 1996; 2 U.S.C. Q 434(b) by failing 

to so report the experPdiPures involved, and 2 U.S.C. $6 441gf) and 441b and I 1  C.F.R. 

$ 102.5(a) by wing IkOR-fded accounts containing impermissible fimds to make a portion of 

phese expenditures. in light of Canmission p o k y  not to pursue beneficiary cominees in 

situations involving excessive cowdited party expenditures, and in the aLwnce at present of 

evidence of 0th viohions. this Office d e s  no recommendations at this time with regard to 

b4mtmans for Rehbrrg, Loans Kumy, as txeawer, and Dennis R. Rehkg ,  pendi ig  the pesults 

of the investi&on into apparent violatioas of the F a  Election Campaign Act by the NRSC. 

5. S Y  

A~~ infmtim is regarding Mr. Rehberg’s meetings and other confacts 

w-ih NIRS(: offkids in I995 a d  1% piOr to %lis &ti~n, and regd ig  the production of a 

version of an adve%tiSement for &e Rrkkrg campaign which contained an NRSC disclaimer. 

Therrfore. this Bflfior 

Wriatcn Answers and Subpoem tn, PPoduoe huments to be sent to M o n w  for Rehberg, and 

ttaat the Commission approve the attached Su’bpoenas for Deposition, Su 

Chcumcntsandordersto Submit Written Answerstobesentto Dennis R. k h k g t i a d t o  the 

NRSC. (Anachment9). 

111. 

rhat the colnrmss . ion approve the attached Order to Submit 

to Produce 
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clan Fiemotid commitlee. 

3. ve she 
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MEMOMRUM 

TO: LAWRENCE M. NOBLE 
G E N E W  COUNSEL 

FRQM: MARJORIE W. ~ ~ M Q N S ~ L ~ ~  DAW 
CQMMISSIOFS SECRETARY 

DA'PE: APRIL 25. 1W7 

SUBJECT: MUR 4378 - First Genwal Caunsel's Report dated April 22,1997. 

The a'bovecaptiond document was circulated to the Commission 

on Tuessdlw. AD ril22.1997. 

C>bjection(s) have received from the Commissioner@) as 

indicated by the nane(s) checked blow: 

Commissioner Aikens - >ou[ 

Commissioner Elliott 

Commissioner McDonald - 
Commissioner McGany - 
Commissioner Thomas - 

This matter will be placed on the meeting agenda for 

Please notify us who wiil represent your Division before the Commission on this 
matter. 


